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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

nfU Application of 

NEVERMAMN, et al. ; Group Art Unit 1617 

Application No. 09/131 ,216 Examiner: M. Bajar 

U8 national tpp. of PCT/EP9?V0715! 

Filed: April 27, 2001 

Far AGENT FOR REWIUNG AND INACTIVATING PATHOGENIC 
ORGANISMS OF PLANTS 



o 



Han. Commissioner of Patents 
And Tndecnaiks 

W«hiagloo,D.C. 20231 

Sin 

T. EUGSN NEVERMANN . acitfeeaof GERHftNY _and 

(name) (country) 

having the position of MANAGING DIRECTOR of MENNO CHEMIE VERTRIEB G.M. B . H . 

(title and name of company) 

declare and say that* 



1. The following paragraphs 2-9 include a description of drcumstsnces whereby 
ii dwioftctant was used as part of routine plant hygiene, but earned significant damage to 
thepUnts. 

2. A disinfectant product designated M Ventto-Cyc)a 2" (or "Cyda-2"), produced 
by Menno-Chemie Venriebsellscthaft GmbH Company, was used in three different 
horticultural enterprises on Euphorbia decorative plants. Euphorbia pulcherima 
C'potnsortias") on a teat basis for disinfection. 
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US. patent application serial number 09/83UW 

3. The active agent of the product was a synergistic mixture of organic odds and 
aabnie surfactants without glycols. Acidic components were henrac acid and lactic 
acid- The sodium salt of an alky) (C12 - CM) luifdnate was uiedaa surfactant 

4. The product was uaad in the enterprises of the cultivators of decorative plants 
exclusively for disinfecting the culture containers and the positioning surfaces (ebb and 
flow surfaces); that is, there was no direct contact with the leaves of the plants. 

5. Approximately 1 ft days after the treatment with the agon, visible damage 
appeared on The leaves of the treated plaots so that they could no longer be sold. 

6. The event was reported by Memo GmbH to an indemnity insurance company 
Halrpflicht-Versichermig Provinzial as a damage cue. 

7. The insurance company employed Dr. M. BBhmer of the Rheuland~Palirinate 
Plant Protection Office as sworn expert. Dr. Bohmer made inquiries in the concerned 
enterprises about the presence and amount of damage. She concluded mat there was 
significant damage to the plants Is all three enterprises that was manifested from 
discoloration of the leaves ill the way to total necroses of the leaves. 

t. Appended to this Declaration and labeled ay Exhibit A is a copy of her report, 
in the German language. Also appended to thii Declaration and labeled as Exhibit B is a 
copy of her report, translated into English along with a certification of translation. 

9. In addition, we append to this Declaration and label as Exhibit C copies of 
several pages from a laboratory notebook, in the German language. Alio appended to this 
Declaration and labeled as Exhibit E is an English translation of these pages, along with a 
certification of translation 

10. The laboratory notebook pages provide details of tests conducted with plants 
exposed to a product marketed by the applicants, called "Manna Cycla-2" This product 
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is tn aqueous mixture of adds (benzoic acid and lactic acid) and a teoside (the sodium 
salt of m alkyl (C12— CM) sulphonate). This product was basically deemed a good 
disinfectant for the surfaces, including bard surfaces, surrounding the plants, but it was 
ultimately extremely toxic to. the plants Upon direct contact 

11. T declare further that all statements made in mis Declaration of my own 
knowledge are true and that aU statements made on tafwinaiion and belief are believed to 
he true; and further Ihit these statements are made with the knowledge that willful false 
statement* and the like so made are punishable by fine or imprisonment, or both, under 
section 1001 or Title 19 of the United States Code and that such willful false statements 
: may jeopardize the validity of (his appU^on or any patent issuing thereon. 



Title: MANAGING DIRECTOR 

Company: MENNO CHEMIE-VERTHifctt QJL&h. 
Longer Kamp 104 
22850 Norderstedt 
Tel.: 040 / 525 30 24-8 U. W » 

c ax: 04.O / 525 30 5>7 




Oct. 14, 2002 



Name: 



EUGEN NEVEffllANN 
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EXHIBIT A 



Provinzial Brandkasse 
Versicherungsanstalt 
$chleswig-Holstein 
z.Hd. Herrn Sommer 
Sophienblatt 33 



2300 Kiel 



ScKaden- Nr. 146-90-0718S 
Hafj tpf lichtversicherung N 



! 



Stellungnahme zu Schaden 

| 

Gartenbaubetrieben 



Januar 1991 



1-9-60 Betriebs- 
r. 06333547 



an Euphorbia .pulcherrima in den 



Norgall - Krefeld, 

Bogie - Meerbusch- Biiderich 

und Idelberger- Wuppertal 



I 



■ Inhalt 



1. Auf traggeber, Anlaft und Umfang cler 
Stel lungnahrre 

2. Ortstermir 

3.. Zum Schaderishergang 



4. Zur Schaderisursache 

5. Zur Schadenshbhe ■ 
5.1 Schaden im Betrieb Idelberger 

Scha!den im Betrieb Bogie 
Schaden im Betrieb Norgall 
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1. Auf traggeber, Anlafl und Umfang der Stellungname 

Am 30.11.1990 informierte Herr Nevermann von der Menno 
Chemie Vert riebsgesellscha f t in Norderstedt die Unter- 
zeichnerin uber Schaden an Euphorbia pulcherrima Kul- 
turen . Er bea uf tragte die Unter zeichnerin, in Abspra- 
che mit der Provmzial Versicherung die geschadigten 
Pf lanzenbestande in den genannten Betrieben vor Ort in 
Augenschein zu nehmen und nachfolgend eine schriftli- 
che Stellungnahme zu verfassen. 

Die Schaden arl den Weihnachtssternkulturen stehen im 
Zusammenhang Jit der Anwendung des Desinf ektionsmit- 
tels Venno- Cycla 2 ' aus dem Hause der Menno- Chemie 
GmbH. 

In den schrift lichen Ausf uhrungen soil zu Hergang und 
Ursache des Schadens sowie zum Schadensumf ang Stellung 
genommen werden. 



Ortstermine 



Auf tragsgemafi 
schadigten 
trieben : 



besichtigte die Unterzeichnerin die ge- 
Pf lanzenbestande in den drei Gartenbaube- 



Am 05. 12 . 

in Anwesenheit 



vormittags fand der Ortstermin in Wuppertal 
von Herrn Idelberger jun. statt. 



Am 08.12. vormittags fuhrte die Unterzeichnerin eine 
Besichtigung der beeintracht igten Topfpflanzen im Be- 
trieb Bogie in Meerbusch, im Beisein von Herrn Bogie, 
durch . 



'Nachmittags am 
geschadigten Euph 
Krefeld in Anwesenheit 
Sohn. 



1.2. erfolgte die Begutachtung der 
orbienpart ien im Betrieb Norgall in 
der Eheleute Norgall nebst 
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Die Kultivate 
der Kultur sow 
Schadigung an 

Die Unterzeichn 
in Kultur- und 



Vor Ort wurden 
sucht, zahlenm 
Dokumentation 



re erlauterten jeweils die Gegebenheiten 
ie den Verlauf und die AusprSgung der 

den Zierpf lanzen . 



^.erin erhielt in den Betrieben Einblick 

Vermarktungsunterlagen . 



die Pf ianzenbestande visuell unter- 
a.3ig erfafrt und zur Beweissicherung und 

f ctograf iert . 



3. Zum Schadenshergang 



Die Kultivateure der crei Gartenbaubetriebe fiihrten 
aus, daft sie ei.r.erseits aus besonderer Sorgfalt vor dem 
Ausstellen der empf inclichen Euphorbienkultur eine Des- 
inf ekt ionsmaflnahme durchgef uhrt hat ten . Andererseits 
seien Desinf ektionsmaBnahmen jedoch ohnehin Routinever- 
fahren und werden durchgef uhrt , wenn es aus arbeits- 
wirtschaf tlicher und raumlicher Sicht giinstig er- 
scheint . 
Die Auswahl de^ 
tionsbehandlung 



Cycla 2 bereits 
gemacht . Aus de 
nenden Hinweise 



vertraglichkeiten . 



ie 



Im Betrieb Bog 
FORTE zum Einsat 
der Menno Chemie 
tels war jedoch 
braucht . Der Grc 
mehr vorra:ig un 



Desinf ekt ionsmittels fur die Desinfek- 
erfolcte nach Aussage der Gartner auf 
unterschiedliche Weise: 

Im Betrieb Idelberger hatte man mit dem Praparat Venno- 

gute Erfahrungen an anderen Kulturen 
r Sicht des Betriebes gab es keine war- 
aus dem Hause der Menno- Chemie filr Un- 



kam bisher das Praparat M & ENNO-TER- 
f ebenfalls ein Produkt aus dem Hause 
Der Vorrat dieses Desinf ektionsmit- 
im Verlauf cier Euphorbienkultur aufge- 
:handel hatte M & ENNO-TER- FORTE nicht 
i empfahl, als glei-chwertig sogar in- 



I 
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tensiver wirk^am, das Desinf ektionsmittel Venno- Cycla 
2. 



. Der Betrieb 
ten 

beraten. Die 
sondere 
cla 2 zur 
falien im 
hatten, fuhrten 



Desinf ekt ionsmit t els 



Fursprache 



Norgall lieft sich bezuglich eines geeigne- 
auf dem Grofimarkt in Dortmund 
Empfehlung des Grofihandlers und die be- 
der Beruf skollegen, die Venno- Cy- 
Deslinf ektion von Stellflachen und Kulturge- 
Rahmjen der Azaleenkultur bereits eingesetzt 
zum Kauf des Praparates. 



In den drei Be 
on entsprechen<rl 
eingestellt. A 
ihren Angaben / 
cheneinheit im 
gungsmenge aus 

Es lagen seitens 
Erfahrungen mit 
allgemein empf indlich 



Circa 2, 5 bis 
Stellflachen 
Betrieben 



mit 



Schad/en 



4'. Zur Schadensursache 



Hinweise auf Ku 
heiten und/oder 



rieben wurde die Anwendungskonzentrati- 

der Dosierungs vorschrif t (Anlage 1). 
le drei Betriebe brachten jedoch, nach 
eine geringere Wirkstof fmenge je Fla- 
Vergleich zur vorgeschriebenen Ausbrin- 

der Kultivature keinerlei spezielle 
dem Praparat Venno- Cycla 2 in der, als 
geltenden Euphorbienkultur vor. 



3,5 Wochen nach der Behandlung der 
Venno- Cycla 2 traten in alien drei 
an den Euphorbienpf lanzen auf.' 



Im Rahmen der Besichtigungen . vor Ort konnten keinerlei 



Vielmehr war 
Stellflachen . und 
stellbar . 



turfehler oder einen Befall mit Krank- 
Schadlingen ermittelt werden. 



d|^r Zusammenhang zwischen behandelten 
geschadigten Pflanzen deutlich fest- 
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ilberger zeigten sich nur S chads ymptome 
die direkt auf der desinf izierten Stell- 
Pflanzen, die sich in Kisten auf den 
fanden, waren frei von Schadsymptomen . 
JCgie war der Teilbestand (fruhe Satze) , 
>n stand, die mit M & ENNO-TER- FORTE be- 
ohne Schadsymptome . Mit dem Einsetzen 
.a 2 behandelten Stellflachen setzten 
>ymptome ein. 

Zur Reproduktion der auf get retenen. Schadsymptome wurden 
im Pf lanzenschujtzamt der Landwirt schaf tskammer Rhein- 
land in Bonn Stellflachen versuchswelse mit Venno- cy- 
cla 2 desinf iziert . An den ausgestellten Euphorbien- 
Versuchspf lanzen kam es zur Auspragung analoger Schad- 



Im Betrieb Ide 
bei Pflanzen, 
flache standen 
Stellflachen be 
Im. . Betrieb B 
der auf Tische 
handelt waren, 
der Venno- cycl 
auch die Schads 



symptome . 
Die Ursache der 



Da's Produkt Ven 
1) und auf dem 
Desinf ektionsmi 
und Kulturgefaft 
sondere Hinweis 
einschrankungen 
wendung bei emp 
ben. 

Nach Information 
Venno- cycla 2 z 
Materialien (Kis 



Schadigung ist somit eindeutig belegt. 



no- cycla 2 ist auf dem Etikett (Anlage 
Werbef altblatt (Anlage 2) als Spezial- 
ttel zur Desinfektion von Stellflachen 
en beschrieben. Zusatzlich ist der be- 
"ohne Gasphase" vermerkt. Anwendungs- 
oder Warnhinweise sowie testweise An- 
indlichen Kulturen sind nicht angege- 



Schadwir kungen. w 
folge nicht vorh 



en des Produzenten ist das Praparat 
ur Desinfektion von Kulturf lachen und 
ten, Tdpfe etc.) im Bereich der Vermeh- 
rung und Jungpf lanzenkultur gedacht .. Die direkte Ein- 
wirkung des Praparates auf Kulturpf lanzen bei derarti- 
gen Applikationen ist nahezu nicht gegeben und -mSgliche 

aren in diesem Anwendungsbereich demzu- 
ersehbar . 



Anders mussen wohl die Gegebenheiten bei Kulturpf lanzen 
im weiterentwickelten Wachstumsstadium mit durchwurzel- 
ten Topfballen sbwie bei Bewasserungssystemen mit 



auf steigender 
chen gesehen w& 
Kontakt der Wir 
der Kulturpf lam 



Teilkomponenten 
zel auf genommer, 



weise treten erst nach einer gewissen Substanzanreiche- 



rung im Sproftte 
Die vorgefunden 
ptome (siehe Fo 
drei Gartenbaub 
gig auf. Leicht 
lich in Abhangi 



il die dokument ierten Schadsymptome auf. 
en und f otographisch belegten Schadsym- 
jodokumentation im Anhang) traten in den 
etrieben gleichartig und sortenunabhan- 
e Abweichungen im Schadbild lagen ledig- 
gkeit vom Entwicklungsstadium der Pflan- 



zen zum Zeitraum der Schadeinwirkung vor. *) 



Einheitlich lie 
vermerken. Ebenp 
der Blattrander 
Aufwolbungen und 
unregelma/iig aus 



Zusammenf as send 
drastischen Scha 
findlichkeit der 
schiedenartigsteh 



Wasserbewegung iiber Matten oder Stellfla- 
rden. Hier kann es zu einem direkten 
kstoffe iiber Wasser oder Nahrlosung mit 
ze kommen. Der zeitliche Verlauf der 
Schadensausbilcjiung und die Sympt omauspragung sprechen 
fur eine systeqiische Schadwir kung . Die Wirkstoffe oder 

werden vermutlich von der Pflanzenwur- 
und akropetal transport iert . MOglicher- 



iii'en sich pragn-ante Blattrandchlorosen 
so war haufig ein oberseitiges Einrollen 
■zu verzeichnen. Weiterhin zeigten sich 
Verhartungen an jungen Brakteen sowie 
i'lgefarbte Blatter und Brakteen, Pflanzen 
mit hohem Schadigungsgrad reagierten zudem mit dem Ab- 
wurf des Blattw^rkes. *) und Nekrosen 



a/it sich sagen, daf3 die auf getretenen 
bilder teilweise auf der hohen Emp- 
Euphorbienkultur gegeniiber den ver- 
Einflussen basieren. Aufgrund dieser 



Empf indlichkeit der Euphorbien strebt der Gartner eine 
Kultur auf saube;:en, desinf izierten Flachen an. 
Im Rahmen der Minimierung des Pf lanzenschut zmittelein^ 
satzes kommt- der Pf lanzenhygiene eine besondere Bedeu- 
tung z;u. Zur Pf lanzenhygiene wird auch die Reinigung 
und die Desinf ekt. ion von Stellfachen und Kulturgef alien 
gerechnet . In der Regel wird jedoch die Desinfektion 
von Stellflachen im Zierpf lanzenbau zur Abtotung von 



Schaderreger 
nicht oder n 
wand bekampft 



rung frei von 



durchgef uhrt , die wahrend der Kultur gar 
r mit sehr hohem Pf lanzenschut zmittelauf - 

werden konnen. 



Zur Schadenshohe 



In den drei betroffenen Betrieben war die Kulturfiih- 



Beanstandungen . Ohne Schadereignis wSren 



Pflanzen von hoher Marktqualitat erzielt worden. Die 



Betriebe vers 
satzmoglichke 



uchten jeweils, entsprechend ihrer Ab- 
iten, den grdlitmdglichen Anteil noch.ver- 
marktungsf ahiger Ware zu verkaufen, um den Schaden zu 
mindern und in Grenzen' zu halten. 
Die Kosten fur die Aufbereitung der marktf ahigen Ware 
entfallen bei den geschadigten Pflanzen und konnen den 
Vernichtungs-, Abraum- und Reinigungsarbeiten gleich- 
geset z t we r den 



5.1. Schaden im Betrieb Idelberger 



Die Euphorbien 
betriebseigene 
seldorf abgese 
bei einem dure 
forderlich. Fo 
Kosten . 

Der geschadigti 
f lciche von ca . 
je Tisch. Als r 
nerin 3.500 Pf; 
umfaUt demnach 
chen Vermarktur 
wertsteuer . 



im Betrieb Idelberger werden tiber den 
n GrofJmarktstand am Blumengroftmarkt Dus- 
tzt. Die Prasenz am Markt bleibt / auch 
h den Schaden reduzierten Angebot, er- 
lglich ergeben sich keine einsparbaren 

Pf lanzenbestand umfalite eine Kultur- 
61/2 Tischen, mit jeweils 600 Pflanzen 
otalschaden wurden von der Unterzeich- 
anzen bewertet. Die Schadensposition 
3.500 Pflanzen zu einem durc-hschnittli- 
gspreis von DM 3,50 zuzuglich 7 % Mehr- 



3,500 Pflanzen 
zuglich 7% Met" 
S c h a d e n s s u mm e 

5.2. Schaden im 

Zum Ortstermin w 
des geschadigten 
vorhanden. Es ha 
Pflanzen . 
Der iiberwiegende 
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a DM 3, 50 zu- 
rwertsteuer 



DM 12.250,— 
DM 850,50 DM 
13.107,50 



Betrieb Bogie 

ar im Betrieb Bogie nur eine Restpartie 

Bestandes als exemplarisches Muster 
ndelte sich dabei um insgesamt 400 

Teil der geschadigten Euphorbien war 



bereits vom Mitarbeiter der Firma Menno Chemie, Herrn 
Baldus, gezahlt und auf genommen worden, da die Kultur- 
flache aus Grunc.en der Schadensminderungspf licht mit 
Folgekulturen belegt werden muftte. 

geschadigten Pflanzen umfaiite insgesamt 

Euphorbien unter Berucksichtigung der 
errn Baldus. 
Produktionsbetrieb Bogie vermarktet 
lie/Jlich uber die Firma Manfred Bogie. 



Die Zahlung der 
eine Menge 3 . 500 
Auflistung von H 
Der gartnerische 
seine Ware aussc 



Aus den Vermarktungsunterlagen wurde ein Durchschnitts- 
preis je Euphorbie von DM 4,20 ermittelt . . 
Als einsparbare Kjosten sind 14 % fur die Vermarktung 
abzurechnen. AbscjhlieBend ist noch ein Mehrwertsteuer- 
satz von 11% hinzuzuaddieren (Anlage 3, Schreiben des 
Steuerberaters Scherges) . 



3.500 Pflanzen a 
abzuglich 14 % 



11% Mehrwerts teuer 



DM 4,20 



DM 


14 


.700,-- 


DM 


2 


.058,-- 


DM 


12 


.642,— 


DM 


1 


. 390, 60 


DM 


14. 


032, 60 



5.3. Schaden i 



m Betrieb Norqall 



Der Schaden im Betri 
eine grofie Anzahl in 
men und Grofien. 
Der Absatz erfolgt n 
mund. Ein kleiner Te 
Euphorbia- Schnittbl 
Blumengeschaf te vera 



eb Norgall ist sehr umfangreich und umfaflt 
einem weiten Spektrum von Sorten, Wuchsfor- 

ahezu vollstandig iiber den Groflmarkt Dort- 
il, meist spezielle Produkte, wie z.B. 
umen, werden im Direktverkauf im Betrieb an 

jftert. 



' Urn uberhaupt noch ejnen Teil der geschadigten Ware vermarkten zu 
konnen, wahlte der Betrieb mit besonderem Einsatz einen zusatz- 
lichen Vermarktungsvljeg, namlich den Absatz iiber niederlSndische 
Vermarktungseinrichtungen . Dieser Weg wurde gewahlt, um die ei- 
gene Position und den Ruf am Grofimarkt Dortmund nicht zu bela- 
sten. Einsparbare Kosten ergaben sich nicht, da die Anwes6nheit 
am Groflmarkt Dortmund auf rechterhalten- werden mufi, um iibrige Wa- 
re aus dem Betrieb zu vermarkten. 



Die- geschadigten Pf lanzenbestande wurden aufier von der Unter- 
zeichnerin auch von dem Mitarbeiter der Firma Menno Chemie, 
Herrn Baldus, auf geripmmen . Nachfolgend sind die einzelnen Be- 
stande nach Art und Grofle aufgelistet 



Bei einigen Partien 
Partien konnten tei 
noch vermarktet werd 
aus den Minderer- 16 
schadigten Pf lanzen . 
Verkauf szahlen u. Pre 



Iw 



en . 



Ijcam es zum Totalschaden der Bestande, andere 
eise mit verminderten Preisen in Holland 
Die gesamte Schadenssumme errechnet sich 
sen und dem Erlosentgang. fUr die total ge- 
Der Mindererlos wurde aus den taglichen 
isen errechnet . ) 



Pos.- 1 Euphorbia-Schnitt (Totalausf all' 
2 . 000 Stuck a 4, -- 
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) 



DM 8.000,-- 



Pos. 2 Euphorbien Normalkultur Totalausf all) 
4.153 Stuck a 
Mindererlos fiir 



3,45 

5 . 692 Pf lanzen 



Pos. 3 Euphoroien Maxi (Totalschaden) 
3 . 827 Ff lanzen a DM 2,88 
Mindererlos fur 832 Pflanzen 



Pos 4 Euphorbien Mini 

(Totalschaden) 3.909 Pflanzen 



a DM 1 



75 




DM 14.327,85 
DM 11.142,36 



DM 11.021,76 
DM 1.760,16 



DM 6.840.75 
DM 53.092.88 



Dr. M. Bohmer-i-L--'-- 



Damage No. 146-90-071 
indemnity insurance No. 

Comments on damage 
enterprises: 



EXHIBIT B 



January, 1991 



Provinzial Brandkasse 
Versicherungsanstalt [Provincial Fire Insurance Company] 
Schleswig-Holstein 
Attn: Mr. Sommer 
Sophienblatt 33 
2300 Kiel 



;89 1-9-60 enterprise 
06333547 

to Euphorbia pulcherrima in the horticultural 



Norgall [enterprise] - Krefeld [city], 
Bogie - Meerbusch-Biiderich 
and Idelberger - Wuppertal 



1 . Client, cause and scope of the comments 

2. Local inspection 

3. Circumstances of the damage 

4. Cause of the damage 

5. Amount of the damage 
5 . 1 Damage in th s Idelberger enterprise 

Damage in ths Bogie enterprise 
Damage in the Norgall enterprise 



Contents 



1. Client, cause and scope 



of the comments 



On 11/30/1990 Mr. Nevermann of the Menno Chemie 
Vertriebsgesellschaft in Norderstedt informed the undersigned about damage 

cultures. He commissioned the undersigned to 
view the damaged plant stocks in the cited enterprises on site in agreement 
with Provinzial Versicherung and to subsequently formulate written 
comments. 

The damage to the poinsettia cultures is related to the use of the 
disinfectant ^rmo-C^da^rom the Menno-Chemie GmbH company. 



The written comets refer to the circumstances and the cause of the 
damage as well as to the extent of the damage 

2. Local inspection 

According to instructions received, the undersigned viewed the 
damaged plant stocks in the three horticultural enterprises. 

The local inspection in Wuppertal took place on 12/5 in the presence 

of Mr. Idelberger Jr. 

On 12/8 the undersigned made a viewing of the adversely effected 
potted plants in the Bogie enterprise in Meerbusch in the presence of Mr. 
Bogie. 



* • 
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The appraisal of ths damaged Euphorbia batches took place in the 
afternoon of 12/8 in the Norgall enterprise in Krefeld in the presence of the 
NorgalPs (husband, wife and son). 

The cultivators explained the circumstances of the cultivation and the 
course and the development of the damage to the decorative plants. The 
undersigned was able to view culture and marketing documents in the 
enterprises. 

The plant stocks were visually checked, counted and photographed for 
purposes of proof and documentation. 

I 

3. Re the circumstances of the damage 

The cultivators of the three horticultural enterprises explained that 
they had made a disinfecti on for the sake of special care prior to setting out 

ture. A disinfection was in any case a routine 
when it appears to be favorable for reasons of 



the sensitive Euphorbia cu 
process and is carried out 
work, economics and space; 

The selection of the 
took place according to the 



disinfecting agent for the disinfection treatment 
statement of the gardeners in various ways: 
In the Idelberger enterprise they had already had good experiences 
with Venno-Cycla 2 on other cultures. In the opinion of the enterprise there 
were no warning indications from the Menno-Chemie company about 
incompatibilities. 



In the Bogie enterprise the preparation M & ENNO-TER-FORTE had 
been used as well as a product from the Menno-Chemie company. 
However, the supply of this disinfecting agent had been used up in the 
course of the Euphorbia cultivation. The wholesaler did not have any more 
M & ENNO-TER-FORTE in stock and recommended the disinfecting agent 
Venno-Cycla 2 as equivalent and even more intensely effective. 

"The Norgall enterprise was advised regarding a suitable disinfecting 

agent at the central market in Dortmund. The recommendation of the 

I j 

wholesaler and the particular recommendation of professional colleagues 
who had already used Verino-Cycia 2 for disinfecting positioning surfaces 
and culture containers in the cultivation of azaleas led to the purchase of the 
preparation. 

The application concentration was adjusted in the three enterprises in 
accordance with the dosinjg instructions (annex 1). However, all three 
enterprises applied, accord: ng to their statements, a lesser amount of active 

the prescribed application amount, 
no special experiences with the preparation 
Venno-Cycla 2 in the cultivation of Euphorbia, that is generally considered 
to be sensitive. 

Approximately 2.5 to 3.5 weeks after the treating of the positioning 
surfaces with Venno-Cycla 2 damage to the Euphorbia plants occurred in all 
three enterprises 



substance per unit area than 
The cultivators had 
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4. Cause of damage 



During the on-site viewings no indications of errors in cultivation or 
an attack of diseases and/or of pests [parasites] were able to be determined. 

Rather, the connection between the treated positioning surfaces and 
the damaged plants was ab'. Q to be clearly established. 

In the Idelberger enterprise symptoms of damage were apparent only 
in plants that stood directly on the disinfected positioning surfaces. Plants 
that were in boxes on the positioning surface were free of symptoms of 
damage. In the Bogie enterprise the partial stock (early sets) that stood on 



tables treated with M & 
damage. The symptoms o 



positioning surfaces were 
Plant Protection Office of 



ENNO-TER-FORTE was free of symptoms of 
damage began with the use of the positioning 
surfaces treated with Venno-Cycla 2. 

In order to reproduce the symptoms of damage that occurred, 

disinfected in tests with Venno-Cycla 2 in the 
the Rhineland Agricultural Chamber in Bonn. 
Analogous symptoms of damage were developed in the exposed Euphorbia 
test plants. The cause of the damage is thus unambiguously documented. 

The product Venno-Gycla 2 js described on its label (annex 1) and in 
its brochure (annex 2) as a special disinfecting agent for disinfecting 
positioning surfaces and cultivating containers. In addition, there is the 
particular reference "without gaseous phase". No limitations of use or 



warnings or that the application should be tested in the case of sensitive 
cultures are given. 

According to information of the producer the preparation Venno- 

disinfection of cultivation surfaces and materials 
(boxes, pots, etc.) in the areas of propagation and young plant cultivation. 
The direct action of the preparation on cultivated plants in the case of such 
applications is almost not given and possible damaging effects could 

foreseen in this area of application, 
the case of cultivated plants in a more developed 
Is penetrated by roots and in the case of watering 
systems with rising movement of water over mats or positioning surfaces 
must probably be viewed differently. In these instances a direct contact of 
the active substances with the cultivated plant can occur via water or nutrient 
solution. The course in ti ne of the development of damage and symptoms 
speak for a systemic damaging action. The active substances or partial 

taken up by the plant roots and transported 
ted symptoms of damage possibly appear only 



consequently not have bee i 
The circumstances in 
stage of growth with pot ba 



components are probably 
acropetally. The docume 
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after a certain accumulation of substance in the shoot [sprout] part. The 
symptoms of damage thai: 
(see photo documentation 



were found and documented with photographs 
; n the annex) appeared in the three horticultural 



enterprises in the same manner and independently of the sort. Slight 



deviations in the image of 



the stage of development of the plants at the time of the damaging action^ 



the damage were present solely as a function of 
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Pregnant chloroses of the 



partially based on the great 
different influences. As a 



leaf edges were able to be noted in a unified 
manner. Likewise, a rolling in of the leaf edges was frequently recorded. 
Furthermore, swollen areLs and hardened areas were apparent on young 
bracts as well as irregularly colored leaves and bracts. Moreover, plants 
with a high degree of damage reacted with a rejection of foliage** and 
necroses. 

In sum, it can be stated that the drastic images of damage that appeared are 

sensitivity of the Euphorbia culture to very many 
consequence of this sensitivity of Euphorbias, a 
gardener tries to get a culture on clean, disinfected surfaces. 

Plant hygiene is especially significant in the framework of minimizing 
the use of plant protection agents. Plant hygiene also comprises the cleaning 
and disinfecting of positioning surfaces and cultivation containers. 
However, as a rule the disinfection of positioning surfaces is performed in 
the cultivation of decorative plants in order to kill off pests that can not be 
combated or combated only with a very high expenditure of plant protection 
agent during cultivation. 

5. Re the amount of damage 



was 



The cultivation 
affected enterprises. If no 
quality would have been 



carried out without complaints in the three 
damage had occurred, plants with a high market 
obtained. Each enterprise attempted, in accordance 
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with its marketing possibil 
marketable product in order 
The expenses for the 
for the damages plants ancji 
for destruction, removal 



and 



5.1 Damage in the Idelberger enterprise 



ities, to sell the greatest possible amount of still 
to reduce the damage and keep it within limits, 
preparation of marketable product are eliminated 
can be counterbalanced by the work necessary- 
cleanup. 



The Euphorbias in 
central market stand of 
Dusseldorf. A presence in 
that is reduced by the dama 



approximately 61/2 tables 
estimated the total damagie 



the Idelberger enterprise are marketed via the 
the enterprise in the central flower market of 
the market is necessary, even given an offering 
ge. Consequently, there are no expenses that can 



be saved. 

The damaged plant stock comprises a culture surface of 

with 600 plants per table. The undersigned 
at 3,500 plants. Accordingly, the position of 
damages comprises 3,500 plants at an average market price of 3.50 DM plus 
7 % VAT tax. 



3,500 plants @ 3.50 DM = 
plus 7 % VAT tax 
Amount of damage 



12,250.00 DM 
850.00 DM 
13,107.50 DM 



10 



5.2 Damage in the Bogie 



enterprise 



During the local inspection only a residual part of the damaged stock 
was present in the Bogie enterprise as an exemplary specimen. This 
involved a total of 400 plants. 

The predominant part of the damaged Euphorbias had already been 



counted and recorded by 
company, since the culth 
cultures on account of the 



Mr. Baldus, a coworker of the Menno Chemie 
ation surface had to be covered with subsequent 
need to reduce the damage. 
The count of the damaged plants comprised a total amount of 3,500 
Euphorbias, taking into account the listing of Mr. Baldus. 

The Bogie horticultural production enterprise markets its goods 
exclusively via the Manfred Bogie company. An average price per 
Euphorbia of 4.20 DM wajs; determined from the marketing documents. 

; ng can be deducted as savable expenses. Finally, 
added (annex 3, letter of tax advisor Scherges). 



14 % for the marke 
a VAT tax of 11 % is to be 



3,500 plants @ 4.20 DM 
minus 14 % 

11 % VAT tax 



14,700.00 DM 
2,058.00 DM 

12,642.00 DM 
1,390.60 DM 

14,032.60 DM 



5.3 Damage in the Norga 
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enterprise 



The damage in the Norgall enterprise is very extensive and includes a 
great number in a broad spectrum of sorts, growth forms and sizes. 

The marketing takes place almost completely via the Dortmund 
central market. A smell part, mostly special products such as, e.g., 
Euphorbia cut flowers, are sold in direct sale in the enterprise to flower 
shops. 

In order to be able ;o market at least a part of the damaged goods, the 
enterprise selected, at some risk, an additional marketing path, namely, the 
sale via Dutch marketing enterprises. This path was selected in order not do 
damage their own position and their reputation in the Dortmund central 
market. There were no savable expenses since their presence must be 
maintained in the Dortmi nd central market in order to market other goods 
from the enterprise. 

The damaged plant stocks were also received, in addition to the 

undersigned, by the coworker of the Menno Chemie company, Mr. Baldus. 

i 

The individual stocks are listed below according to type and size. 

In some batches there was total damage to the stocks whereas other 



batches were still able to 
The total sum of damages 



be marketed in part at reduced prices in Holland, 
is calculated from the reduced proceeds and the 
loss of proceeds for the totally damaged plants. (The reduced proceeds were 
calculated from the daily sales numbers and prices.) 
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Pos. 1 



Euphorbia cv: 
2,000 items 



Pos. 2 



Euphorbia 
(total loss) 4, 
reduced 



Pos. 3 



(total loss) 
4.00 DM 



8,000.00 DM 



normal culture 
53 items @ 3.45 
proceeds for 5,692 plants 



14,327.85 DM 
11,142.36 DM 



Euphorbia maxi (total damage) 
3,827 plants @ 2.88 DM 
reduced proceeds for 832 plants 



Pos. 4 



Euphorbia mini 
(total damag 
@ 1.75 DM 



[rubber stamp] 
[illegible] 



11,021.76 DM 
1,760.16 DM 



3,909 plants 



6,840.75 DM 
53.092.88 DM 



(sig.) 

Dr. M. Bohmer 



i 
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TRANSLATOR^ S VERIFICATION 



I, Philip M. Morris, a trans 
75367 verify that I know w 



ator residing at P.O. Box 670907, Dallas, Texas 
ell both the German and the English languages, that 



I have prepared the attached English translations of an eleven (11) page 



document of the Provinzial 
damage No. 146-90-07189 



Brandkasse Versicherungsanstalt identified by the 
1-9-60, of a one (1) page document entitled 
"Enterprise indemnity damage No. 146-90-071891-9-60", and of three (3) 
handwritten pages from a German laboratory notebook concerning begonias 
after treatment with Mennc Cycla-2 and that the attached English translation 
of these documents is a true and correct translation of the documents attached 
thereto to the best of my knowledge and belief. 

I further declare that all statements made of my own knowledge are true 
and that all statements made on information and belief are believed to be true, and 
further that these statements are made with the knowledge that willful false 
statements and the like are punishable by fine or imprisonment, or both, under 18 
USC 1001, and that such false statements may jeopardize the validity of this 
document. 



Date: September 21, 2002 



By: 
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EXHIBIT D 



4/6/1992 



Investigation of begonias after treatment with Menno Cycla-2 



Material: 

Begonia -potted plants in p 
Test solutions of Cycla-2 



Method: 



The Cycla-2 test 
diluting with water of a 
Production of water with a 

Each 4 plants were 
pressurized storage sprayer 
solution so that they were 
customary positioning 
temperature was approximat 



107/187 



astic pot with 120 mm 0 
0.5, 1.0, 2.0,3.0% 



solutions were produced from the concentrate by 
standardized hardness. 

standardized hardness see Journal No. 107/183. 

i 

placed into the treatment box and sprayed with a 
(5 bar; nozzle 1.1 mm) with 100 ml active 
;btally moistened. The plants were placed on a 
surface for further observation. The storage 
;ely 19-26 °C. 



EXHIBIT D 



4/6/1992 



Table 1 



Days after the treatment 



2.0 % 



3.0 % 



a 
b 
c 
d 

a 
b 



107/188 



Cone (%) 


Specimen 0 


1 l 


2 


3 


6 


10 




a 




+ 


+ 


++ 


+++ 


0.5 % 
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+ 
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++ 


++ 
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++ 
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++ 


++ 
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++ 


++ 


1.0% 
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+ 
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++ 
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++ 
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++ 
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++ 
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++ 
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c 
d 



untreated 



a 
b 
c 
d 



+ 

++ ++ 



++ 



++ 



+ 



+ 
+ 



Legend 

no lesions of the leaves: 
light" " " + 

severe 

leaf necroses " " 



EXHIBIT D 



5/23/1992 



107/183 



Investigation of pelargoniums after treatment with Menno-Cycla-2 



Pelargoniums (potted plantsj) 

i 

in a plastic pot 120 mm 0 ; 
Cycla-2 dilutions 0.5, 1 :0, 2.0, 3.0 % 

i 

Method: ! 

t 

Cycla-2 solutions were used with water of a standardized hardness 
(17.5 ml of a 10 % solution |(g/v) of CaCl 2 • 6H 2 0 + 5 ml of a 10 % solution 
(g/v) of MgSo 4 • 7H 2 0 in 33|00 ml distilled water; pH 7.2 + 0.2). 

The plants were set as groups of 4 into a treatment box and sprayed 10 
sec with a pressure storage sprayer (ca. 5 bar with 1.1 mm spin nozzle (100 
ml), so that the leaf surfaces were completely moistened. The plants were 
subsequently set on the customary ebb and flow positioning boxes for being 
supplied with water and the |optical change observed. 



EXHIBIT D 



3/21/92 



Storage conditions: 1 9 - 20; °C 



Table 1 
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Days after the treatment 



Cone. (%) 


Specimen 0 
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3 


6 


10 
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+ 


++ 


0.5 % 
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-- 
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++ 
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++ 
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+ 


++ 


++ 




a 
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++ 


++ 


++ 


1.0% 
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i + 
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++ 


++ 


++ 
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++ 


++ 




d 




++ 


++ 


++ 


++ 




a 
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++ 


+-H- 






2.0 % 


b 


++ 


++ 


+++ 
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++ 


++ 


+++ 
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+ 


+ 


+++ 







, 3.0% 



a 
b 
c 
d 
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+++ +++ 
++ +++ +++ 



++ ++ +++ 



untreated 



a 
b 
c 
d 



+ 



+ 



+ 



Legend 

no lesions of the leaves: - 
light" " " 4 
severe " " 
leaf necroses " " 
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EXHIBIT D 



TRANSLATOR'S VERIFICATION 

I, Philip M. Morris, a translator residing at P.O. Box 670907, Dallas, 
Texas 75367 verify that I know well both the German and the English 
languages, that I have prepeired the attached English translation of 4 pages 
from a laboratory notebook in the German language numbered 107/183 - 
107/184 entitled "Investigation of pelargoniums after treatment with Menno- 
Cycla-2" and 107/187-10^188 entitled "Investigation of begonias after 
treatment with Menno Cycla-2" and that the attached English translation of 
ithis document is a true and correct translation of the documents attached 
jthereto to the best of my knowledge and belief. 

all statements made of my own knowledge are 
made on information and belief are believed to 
be true, and further that the^e statements are made with the knowledge that 
willful false statements and the like are punishable by fine or imprisonment, 
or both, under 18 USC 1001, and that such false statements may jeopardize 
the validity of this document . 



I further declare that 
true and that all statements 



Date: October 12. 2002 



By: 



